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23-24 Mayıs 2014 tarihlerinde Hukuk Fakültemiz ve Karşılaştırmalı Özel Hukuk Araştırmaları 

Birimimizin ortak faaliyeti olarak, Üniversitemiz BAP Koordinasyon Biriminin desteği ile 

İstanbul’da “Uluslararası Karşılaştırmalı Hukuk Sempozyumu – I  (Yeni Türk Borçlar Kanunu; 

Viyana Konvansiyonu; Dünya Ticaret Örgütü ve Çevre Hukuku) ( International Comparative Law 

Symposium – I (The New Turkish Obligation Law; CISG; WTO and Environmental Law)” 

başlığında Fakültemizin tek başına düzenlediği ilk Uluslararası Sempozyumumuzu 

gerçekleştirdik. 
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Hukuk Fakültesi Dekanı Prof. Dr. M. Hakan Hakeri Sempozyum açılış konuşmasında; 

Üniversitemizin İstanbul’un merkezi konumunda bulunan kampüsü ve lisansüstü eğitime ağırlık 

vermesiyle ön plana çıkan yeni nesil Devlet Üniversitesi olduğunu, öğretim üyesi sayısının 

yetersizliği ve fiziki mekanların henüz tamamlanmaması nedeniyle lisans eğitimine 

başlanamadığını fakat Fakültemizin Tıp Fakültesi ile ortak yürüttüğü Türkiye’de ilk olma özelliği 

taşıyan Tıp Hukuku Yüksek Lisans Tezli ve Tezsiz programına 2013-2014 eğitim-öğretim yılı 

Bahar Yarıyılında başladığını, Üniversitemizin ilk süreli yayını olma özelliğini taşıyan hakemli 

Tıp Hukuku dergimizin 4. sayısını çıkardığımızı, Türkiye’de hukuk alanında ilk uzmanlık dergisi 

olan ve 1998 yılından beri çıkarılan “Kamu Hukuku Arşivi” (KHukA) dergisinin Fakültemiz 

tarafından çıkarıldığını ve geçmiş sayılarının web sayfamızda dijital ortamda araştırmacıların 

hizmetine sunulduğunu ifade etti. 

Hakeri konuşmasını şöyle sürdürdü: “Üniversitemiz Medeniyet Araştırmaları Merkezi 

bünyesinde; Tıp Hukuku Araştırmaları Birimi ve Karşılaştırmalı Özel Hukuk Birimi olmak üzere 

2 araştırma merkezi kurulmuş olup faaliyetlerini devam ettirmektedir. Bu kapsamda 

Üniversitemiz ve Yargıtay işbirliğiyle tıp hukuku alanında ülkemizde ilk defa konunun 

teorisyenleri ile uygulamacıların bir araya geldiği “Tıp Hukukunun Güncel Sorunları" konulu 

Sempozyum 24-25 Nisan 2014 tarihinde İstanbul’da yapıldı. Yine bu kapsamda Fakültemiz ve 

Karşılaştırmalı Özel Hukuk Araştırmaları Birimimizin ortak faaliyeti olarak, yalnız başına 

düzenlediğimiz ilk uluslararası etkinlik olan “Uluslararası Karşılaştırmalı Hukuk Sempozyumu – 

I”i düzenliyor olduğumuz için mutluyuz.”  
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Fakültemiz Öğretim Üyesi Doç. Dr. Ümit Gezder de Sempozyum açılış konuşmasında “Bu yılki 

sempozyumumuzun üst başlıklarını, 01 Temmuz 2012 yılında yürürlüğe giren Yeni Türk Borçlar 

Kanunumuz; hazırlık çalışmalarında bulunmamıza rağmen birçok gelişmiş ve gelişmekte olan 

ülkenin aksine 1980 veya 1990’nlı yıllarda değil ancak 01 Ağustos 2011 tarihinde yürürlüğe 

koyduğumuz, amacı, taşınır malların sınır aşan satışlarına uygulanacak kuralları bir örnek hale 

getirmek olan “Milletlerarası Mal Satımına İlişkin Sözleşmeler Hakkında Birleşmiş Milletler 

Antlaşması” (CISG); 1995’te kurulmasına rağmen Türkiye’mizde henüz yeterli ilgi 

gösterilmeyen, oysa ülkemizin kurucu üyesi olduğu ve mevcut 157 üye ülke yanında 30 kadar 

ülkenin daha üyelik için görüşmeler gerçekleştirdiği ve bu Örgüte üye ülkeler arasındaki 

milletlerarası ticaretin kuralları ile ilgilenen tek küresel milletlerarası kuruluş olan Dünya Ticaret 

Örgütü (WTO); ve gelişen ve 2023 tarihinde Dünyanın en büyük 10 ekonomisi içerisine girme 

arzusunda olan ülkemizde çevrenin öneminin her geçen gün daha da artması sebebiyle Çevre 

Hukuku oluşturmaktadır. Burada bu Sempozyumda emeği geçen herkese, bu bağlamda Sayın 

Dekanımıza, Öğretim Üyelerimize ve gayretle çalışan asistanlarımıza, maddi destek veren 

Üniversitemiz BAP birimine ve elbette tebliğleri ile katılan değerli Hocalarımıza; yurtdışından 

buralara kadar gelen değerli yabancı meslektaşlarımıza ve şüphesiz değerli katılımcılarımıza 

sempozyumumuza katkınız ve verdiğiniz onur için teşekkür ediyor, tekrar hoş geldiniz diyor 

saygılarımı sunuyorum.” dedi. 

 

Avukatlar ve lisansüstü öğrenim gören hukukçuların yoğun ilgi gösterdiği etkinliğimize, 

Fakültemiz Dekanı Prof. Dr. Dr. h.c. Hakan Hakeri Moderatör olarak katılmış ve 

Sempozyumumuzda yurtdışı ve yurtiçinden alanlarında ünlü Hocalarımız yanında, Fakültemiz 

Öğretim Üyelerinden Prof. Dr. Refik Korkusuz, Doç. Dr. Ümit Gezder ve Yrd. Doç. Dr. Barış 

Günay da birer tebliğ sunmuşlardır. Sempozyumumuzda, birini de Doç. Dr. Ümit Gezder’in 

sunduğu, İngilizce dilindeki tebliğlerin simultane tercümeleri de yapılmıştır. 

Bundan sonraki yıllarda bu üst başlığın, yani Uluslararası Karşılaştırmalı Hukuk Sempozyumu 

başlığının altında yeni konularda bu Sempozyumumuzu devam ettirmek hedefindeyiz. 
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Culpa in contrahendo  

in The New Turkish Obligation Law and in CISG 

Docent Dr. Ümit GEZDER, Istanbul Medeniyet University Faculty of Law Department of Civil Law 

 

I. The Term 

 Culpa in contrahendo (Verschulden bei Vertragsschluss) is latin for « Fault in negotiating.» 

II. The background for Culpa in contrahendo-liability 

The close connection that arises from business contact and negotiations entails a danger that 

one of the negotiation partners influences the other partner to act in a certain way and thereby 

causes him damage. This both shows the need for, and is justification of, protective rules. 

Most of you may be familiar with the concept of Culpa in contrahendo, but I will give a short 

description of it as its creator, Rudolf von Jhering, defined it: The doctrine of liability based on Culpa 

in contrahendo was established by Rudolf von Jhering in his famous article “Culpa in contrahendo, 

oder Schadensersatz bei nichtigen oder nicht zur Perfektion gelangten Verträgen“ published in 1861. 

In this article Jhering developed his theory of the need for compensation in cases, where one 

contract party suffers a damage by the contract’s being void or ineffective as a result of the fault of 

the other party. 

Jhering as his initial point used the question of whether in a case regarding an essential fault the 

party at fault should be liable towards the other party for damages. 

Jhering was of the opinion that the close relation due to the “intended” and “outwardly 

seemingly concluded” contract during the formation of a contract gave the Culpa in contrahendo 

liability a nature of contractual liability.   

Since Jhering introduced the Culpa in contrahendo concept as a legal concept Its impact has 

reached beyond the German law of contracts. 

According to him, since the aim of, as well as the natural reason for beginning negotiations is to 

form a contract, the sphere of contractual obligations must be widened to encompass the 

negotiations.  

If one party falsely (culpably), creates the scenery of a valid contract relationship, he is liable for 

compensation for the damage that the other party may suffer as a result of relying on the scenery. 
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Jhering’s theory may be summarised as: “The rule of contractual solicitude is valid both for 

realised and for future contract relations, wherefore the breach of this rule in both cases establishes 

the basis for a contractual complaint.”  

In short, Jhering developed a theory of the negotiation parties’ being contractually bound to 

show the ‘necessary solicitude’, and according to this theory the party who by breaching this rule 

commits a Culpa in contrahendo is liable for the damage the other party suffers as a result of trusting 

the first party.  

Culpa in Contrahendo was originally only applied on pre-contractual problems, or where a 

contract due to faults was not effectively concluded. However, during time it was used in court 

practise also where a contract had effectively been concluded, but where one party deliberately or 

due to negligence had given false or misleading information, or given no information where there 

was a duty to disclose. This can be known as “failure to warn”. 

The concept of faults in contract negotiations developed over time in practice, and by means of 

numerous court decisions became an accepted basis for liability. 

III. Concept of Culpa in contrahendo 

Many states have adopted the concept of Culpa in contrahendo, and it is well known in both 

states with the Common Law system and Civil Law states.  

Some, but not all, of the Civil Law states have codified the concept.  

It is now regulated in the German Civil Code § (paragraph) 311, although not specifically under 

the name of Culpa in contrahendo. 

The complicated problems of liability for wrongful and harmful actions during the pre-

contractual phase leading to damages awoke interest in several other countries, and has had 

influence on their doctrine and court decisions. 

IV. Culpa in contrahendo in Turkish Obligation Law 

 Turkey is one of the Civil Law states, which have adopted the concept of Culpa in contrahendo, 

without codifying it in a general rule. 

 But especially in these articles there is Culpa in contrahendo liability: 

New Obligation Law Article 35 (Old Obligation Law/OR art.26) 

Mistake due to negligence 

«Where the mistake is due to the negligence of the rescinding party, he is bound to 

compensate for the damage resulting from the cancellation of the contract, unless the other 

party knew or should have known the mistake. 

Where it is equitable the court may award further compensation» 

New Obligation Law Article 44/II (Old Obligation Law/OR art.36/II) 
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Return of power of attorney 

«Where a power of attorney has been handed to the agent, he is after the termination of the 

authority bound to return the instrument or to deposit it with the court. 

Where the principal or his successors fail to enforce the return or the deposit of the 

instrument, they are liable to compensate bona fide third persons.» 

New Obligation Law Article 47 (Old Obligation Law/OR art.39) 

Non-ratification 

«In the case of an express or implied refusal of the ratification, the alleged agent is liable for 

the damages resulting from the failure of the contract unless he proves that the other party 

knew or should hav had knowledge of the absence of authority. 

Where the agent is culpable, the court may, if it deems just, award furhter damages. 

Nothing herein shall affect claims for unjustifiable enrichtmen.» 

(and Turkish Civil Law art.452/II) 

 According to the Turkish Civil Code art. 1, when there is a regulatory gap, the judges are obliged 

to fill the gap, by laying down the rule they would have created, had they been legislators.  

 In this process they must use Turkish legal customs and traditions, prior court decisions and 

opinions of legal scholars as their basis for the ruling.  

 In short, the judges of the Turkish courts have a legislative power. 

 Have the Turkish judges then established a rule for Culpa in contrahendo? The short answer to 

that question is no, they haven’t. Turkey created its Civil Law with the Swiss Civil Law as a model. 

Therefore Turkey still turns to Swiss law to look for sources to solve issues and fill regulatory gaps. 

According to Turkish/Swiss Obligation Law the reasons for the creation of an obligation must be 

separated as to whether they arise from a contract, a tort or from unlawful enrichment. Although the 

Culpa in contrahendo concept was incorporated in the old Swiss Obligation Law, its definition has 

remained an issue of debate in Swiss law. 

V. Legal character of Culpa in contrahendo-liability according to Turkish/Swiss Law 

 The Swiss Federal court at first maintained the tort theory for Culpa in contrahendo-liability 

(CIC-liability), but later preferred the German doctrine of contractual liability. The Swiss doctrine, 

however, is as always divided. The German-Swiss authors defend the contractual liability opinion, the 

French-Swiss the tort liability opinion.  Therefore also in Turkish law there is no unity on this point. 

 The available models for the legal character of CIC-liability demonstrate that the reasons for the 

creation of an obligation foreseen in the Turkish/Swiss Obligation Law are not sufficient.  Therefore 

in my opinion CIC-liability is a dogmatic assistant figure for creating a liability in the area between 

contractual and tort liability. 
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 Yargitay, the Turkish Supreme Court, in 1996 ruled that if the elements of Culpa in contrahendo 

seem to be present in a case, the courts should apply them. In other words, Culpa in contrahendo is 

undoubtably a part of Turkish law. 

 In 2003 Yargitay ruled that Culpa in contrahendo rules should apply, even though a contract is 

invalid. Therefore a party could claim compensation based on negative interest, that is: for damage 

suffered because of missed opportunities.  Yargitay stressed that the main task of the judiciary is to 

ensure public peace. For this purpose, the unwritten rules shall be interpreted and applied in 

accordance with the provisions of existing laws. 

 In another case Yargitay ruled that negotiation of a contract establishes a legal relationship 

between the parties, and that they therefore during negotiations are obliged to act in accordance 

with the “dürüstlük kuralı”, the rule of Good Faith, laid down in the Turkish Civil Code art. 2. This 

obligation entails that there must be an honest intention to conclude a contract as a result of the 

negotiations.  

 In the case the defendant had entered into negotiations about a rental agreement in spite of 

having no intention of signing the lease. Yargitay ruled that this must be  regarded as misconduct 

(Culpa in contrahendo). Therefore the defendant was liable for compensation for the loss that the 

plaintiff suffered by the negotiations not resulting in a valid rental agreement. 

 In another decision Yargitay stated that the dispute between the parties arose from the fact that 

the plaintiff had made expenses, relying on having secured a commission sales agreement. The basis 

for the claim "arose from the contract negotiations responsibility rule" (Culpa In contrahendo). 

 Yargitay stated that “Contracting is a process”. The parties are negotiating the contents, 

conditions and specifics of the contract before the finalizing of it, and these negotiations constitute a 

legal relationship between the parties. This relationship is similar to a contractual relationship, and 

just like such relationships must be based on trust and Good Faith as stated in the Turkish Civil Code 

art. 2 / 1. 

VI. Culpa in contrahendo in CISG 

 Failure to disclose facts or giving misleading information, or other actions or omissions that will 

influence a negotiation partner’s decision to conclude a contract is not only something that occurs in 

negotiation between two parties within the same state, it is also occurring in international trade 

relations, within the frame of CISG. 

 However, due to the fact that there were significant differences in the legal traditions, as well as 

in social and economic structures of the contracting states it was not possible to include all issues 

when CISG was drafted.  

 CISG has thus left the issue of CIC-liability unsettled. There is no article defining this legal 

concept. 

How to determine whether there is Culpa in contrahendo 

 When determining whether there is Culpa in contrahendo in a case within the frame of CISG, the 

judges must therefore apply interpretation. 
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 However, a Turkish judge, just as the judge of any other state, cannot as a matter of course 

apply the national interpretation rules and rules of law with which s/he is familiar, and cannot 

exercise the legislative power s/he has according to Turkish law, but must obey the demand for 

international uniformity, which is the spirit and aim of CISG.  

 Indeed the fact that there is no unity in Turkish law as to the interpretation of Culpa in 

contrahendo means that the national sources are not suitable for application in a case within the 

frame of CISG. 

 The Turkish judge must make certain that a decision will be acceptable according to the principle 

of the international uniformity of application of law. 

 When the case is within the frame of CISG, the legal concept of Culpa in contrahendo must be 

examined within the frame of international trade rules, and with special attention to the good faith 

in international trade (CISG Art. 7/1) and a decision must be made according to the general principles 

of CISG, if there is a such for the given case, or to the law that is applicable according to the rules of 

Private International Law (Art. 7/2). 

The concept of good faith 

 The good faith concept that is to be applied is likewise not the national, but one suited to the 

international trade relations. In some business branches there is a well-established international 

standard of good faith, whereas in other branches it is yet to be developed by the actors in these 

branches, their arbitrators and the courts. 

Sources of interpretation 

 When the judges cannot use the national sources, they must turn to international sources. As 

mentioned, CISG does not regulate Culpa in contrahendo, but there are rules for how to establish 

whether the parties have acted in good faith in a specific situation. 

 CISG only mentions the pre-contractual phase indirectly in art. 16(2). While art. 16(1) states that 

an offer in general may be revoked as long as the “revocation reaches the offeree before he has 

dispatched an acceptance”, art. 16(2)(b) modifies this rule by stating that an offer becomes 

irrevocable, when the offeror has created a situation where the offeree has a reasonable belief that 

the offer stands, and acts accordingly. 

 Article 19(2) makes it clear that an acceptance of an offer is not necessarily sufficient to bring 

the relationship out of the pre-contractual phase. Thus, if the acceptance modifies the terms, this 

may be seen as a new offer, and the parties will still be negotiating. 

 Art. 40 neither uses the term “Good Faith” nor “Bad Faith”, but it is clear the seller would not be 

in good faith if there were facts “which he knew or could not have been unaware and which he did 

not disclose to the ” other party, but still would try to make use of art. 38 and 39 to the disadvantage 

of the buyer. 

 Art. 40 is an expression of denying the seller to use the statute of limitations in art. 38 and 39 in 

bad faith. 
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   Raphael Koch, LL.M. (Cambridge), EMBA, is Professor of Law at the University of Augsburg and holds the 
Chair of Civil Law, Law of Civil Procedure, Corporate and Company Law, European Private Law and International Procedural 
Law. This article is based upon a speech given by the author at an International Comparative Law Symposium in Istanbul in 
May 2014 organised by the Faculty of Law of Istanbul Medeniyet University. It has also been published in the journal “IHR – 
Internationales Handelsrecht”. 
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Introduction 

The 21st century can be regarded as the era of globalisation. Essentially this means the international 

integration of markets and economies, but globalisation has also generated its own legal aspects. 

Recent economic changes associated with globalisation have led to competition between legal 

systems.1 This competition involves not only competition between countries’ national legal systems 

but also competition between national and international legal systems. 

This paper will deal with competition in the latter sense – competition between national and 

international legal systems. Specifically, the compared legal systems will be the United Nations 

Convention on Contracts for the International Sale of Goods (abbr.: CISG) and the sales law under the 

German Civil Code (Bürgerliches Gesetzbuch, abbr.: BGB). First of all, the scope of application will be 

explained (II.). Next, the CISG and the German domestic law will be compared in different areas (III). 

Then recent developments in consumer law and their impact on German sales law will be analysed 

(IV), before the main points are summarised (V). 

I. CISG vs. German law: scope of application 

The question of which law applies in cases of cross-border transactions involving the sale of goods is 

basically governed by private international law. But when talking about the “conflict” between the 

CISG and the German law one must consider Art. 1(1) CISG.  

1. When does the CISG apply? 

Art. 1(1) of the CISG governs the application of the CISG. It applies to contracts for sale of goods 

between parties whose respective places of business are in different States when both States are 

Contracting States (lit. a). In this case the CISG is automatically applicable and there is no need to 

refer to the rules of private international law.2 Furthermore, the CISG is also applicable when the 

rules of private international law lead to the application of the law of a Contracting State (lit. b).3  

For Germany these two rules have an important impact on the relevance of the CISG for 

international sales contracts. If the other party comes from a Contracting State, the CISG will 

automatically (autonomously) apply. If the German party is the seller, the rules of private 

international law will also always lead to the application of the CISG because in the European Union 

national rules of private international law have been replaced by European regulations. Art. 4 (1) lit. a 

of EC Regulation 593/2000 (‘Rome I’_4 states that “a contract for the sale of goods shall be governed 

                                                           
 

1
 Drettmann, Der Wettstreit der Rechtsordnungen (2011), p. 1. 

 
2
 Huber/Mullis, The CISG (2007), p. 51 (“autonomous mechanism”); Ferrari, in: Schlechtriem/Schwenzer, 

Kommentar (6. Ed. 2013), Art. 1 CISG para. 63 with further references. 
 

3
 States can declare a reservation under Art. 95 CISG that they will not be bound by Art. 1(1) lit. b CISG. 

 
4
  Regulation (EC) No. 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law 

applicable to contractual obligations (Rome I), OJ 2008, L 177/6. 
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by the law of the country where the seller has his habitual residence”.5 Consequently, the CISG 

applies in all cases where a German party is exporting goods to another country inside the EU.6 All 

such export deals are governed by the CISG7 – as long as the parties do not exclude the application of 

the Convention. 

2. Party autonomy  

That said, the parties have an option to choose the law applicable to their contract as the CISG 

provides for the principle of party autonomy. Art. 6 CISG states that the parties may exclude the 

application of the Convention or, subject to Art. 12 CISG, derogate from or vary the effect of any of 

its provisions. The rules of the Convention are therefore non-mandatory.8 Consequently, the parties 

have two different options: as a “negative choice of law”, they can completely exclude the 

application of the CISG (“opting out”), or they can modify or exclude some of its provisions.9  

When opting out, the parties have two general options.10 They can  choose the law of a non-

Contracting State ( e.g. “This contract is governed by English law” is a an implicit opting-out from the 

CISG).11 Or they can choose the law of a Contracting State; however, this does not automatically lead 

to a derogation of the Convention. For example, if the parties agree that the contract will be 

governed by German law, one might conclude that only German domestic sales law should govern 

the contract. 12 However, choosing the law of a Contracting State will mean that the CISG is 

applicable as it is an integral part of the law of a Contracting State.13 Consequently, if the parties wish 

to exclude the CISG, they must explicitly state that the CISG is to be excluded, for example by a clause 

such as, “This contract is governed by German domestic law” or “This contract is governed by 

German law excluding the CISG.”14   

The question “CISG or German law?” always arises when a German party and a party from 

another State wish to enter into a contract for the sale of goods. Therefore lawyers advising on 

                                                           
 

5
 Ferrari, in: Schlechtriem/Schwenzer, Kommentar (6. Ed. 2013), Art. 1 CISG para. 73. 

 
6
 Kampf, RIW 2009, 297 (298).  

 
7
 Piltz, NJW 2013, 2567; Kampf, RIW 2009, 297; Schillo, IHR 2003, 257. 

 
8
 Ferrari, ZEuP 2002, 737 (738 et seq.) “dispositive Natur”]. 

 
9
 See Huber/Mullis, The CISG (2007), p. 60. 

 
10

  The question if the CISG shall be excluded sometimes depends on a “case-by-case analysis”; 
Huber/Mullis, The CISG (2007), p. 63. 
 

11
  OLG Düsseldorf, RIW 1993, 845; Ferrari, ZEuP 2002, 737 (743); Ferrari, in: Schlechtriem/Schwenzer, 

Kommentar (6. Ed. 2013), Art. 6 CISG para. 20; Huber/Mullis, The CISG (2007), p. 63; Magnus, in: Staudinger, Kommentar 
(2013), Art. 6 CISG para. 23; Benicke, in: Münchener Kommentar HGB (3. Ed. 2013), Art. 6 CISG para. 8; Saenger, in: Ferrari 
et al., Internationales Vertragsrecht (2. Ed. 2011), Art. 6 CISG para. 4; Eckert/Maifeld/Matthiessen, Handbuch des 
Kaufrechts, 2. Ed. 2014, para. 129; Köhler, Das UN-Kaufrecht (CISG) und sein Anwendungsausschluss (2007), p. 204.   
 

12
  Cf. Huber/Mullis, The CISG (2007), p. 63. 

 
13

 BGHZ 96, 313 (322 et seq.) [concerning the Hague Convention on the Law applicable to Contracts for the 
International Sale of Goods – EKG]; BGH NJW 1999, 3309 (3310); Huber/Mullis, The CISG, 2007, p. 64 (“second layer for 
international sales”); Dokter, RabelsZ 68 (2004), 430 (435); Saenger, in: Ferrari et al., Internationales Vertragsrecht (2. Ed. 
2011), Art. 6 CISG para. 4; Benicke, in: Münchener Kommentar HGB (3. Ed. 2013), Art. 6 CISG para. 6; Magnus, in: 
Staudinger, Kommentar (2013), Art. 6 CISG para. 24; Ferrari, in: Schlechtriem/Schwenzer, Kommentar (6. Ed. 2013), Art. 6 
CISG para. 21 et seq. with further references. 
 

14
 Huber/Mullis, The CISG (2007), p. 64. 
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export contracts must know the differences between each legal system and their advantages and 

disadvantages,15 particularly because choice-of-law clauses are typically part of such contracts.16  

Interestingly, the importance of the CISG in the last decade seems to have changed. Previously 

the Convention was described as only a model law but not a practical law.17 A survey of German 

lawyers in 2005 revealed that in over 50 per cent of sales contracts the CISG was entirely excluded.18 

The reasons given were, inter alia, little legal certainty and explicit clients’ requests19 and also “habit 

and tradition”.20 The CISG was only applicable if the parties had failed to choose the governing law 

for their contract or if the choice of law was invalid.21 However, since the German domestic law of 

obligations was reformed, modernised and brought into line with the CISG in 2002,22 more and more 

academic authors or practising lawyers tend to recommend choosing the CISG as the applicable law 

for international sales contracts.23    

II. Comparison in different areas 

This section will consider the differences between the CISG and German domestic sales law by 

comparing both legal systems in different areas. The focus will be on a) the obligations of the buyer, 

b) the obligations of the seller, and c) the remedies for breach of contract. 

1. Obligations of the parties 

a) Obligations of the buyer 

Art. 53 CISG states the obligations of the buyer: “The buyer must pay the price for the goods and take 

delivery of them as required by the contract and this Convention.” These duties are particularised in 

Art. 54–60 CISG. In German domestic sales law the buyer is also obliged to pay the purchase price 

and to accept delivery of the goods purchased (sec. 433(2) German Civil Code).  

                                                           
 

15
  Regula/Kannowski, IHR 2004, 45. 

 
16

  Cf. Mistelis, in: Kröll/Mistelis/Viscasillas, Commentary (2011), Art. 6 CISG para. 12 (over 80%). 
 

17
 Grundmann, in: Grundmann/Bianca, EU-Kaufrechts-Richtlinie (2002), Einleitung para. 5; „Das UN-

Kaufrecht ist daher eher ein internationales, hervorragend dokumentiertes Modell als angewandtes und gelebtes 
Einheitsrecht in den großen Industrienationen.“. 
 

18
 Cf. Meyer, RabelsZ 69 (2005), 457 (471). Of course, this survey is not fully representative but can at least 

reveal some tendencies; see Magnus, in: Ferrari, The CISG and its Impact on the National Legal Systems (2008), p. 143 (144) 
who also gives an overview on the importance of the CISG for practicing lawyers; see also Ferrari, ZEuP 2002, 737; 
Mankowski, RIW 2003, 2 (8). 
 

19
 Meyer, RabelsZ 69 (2005), 457 (474 et seq.). 

 
20

 Magnus, in: Ferrari, The CISG and its Impact on the National Legal Systems (2008), p. 143 (146) who 
speaks of “outspoken reasons”.   
 

21
  Meyer, RabelsZ 69 (2005), 457 (462). 

 
22

 The CISG could be considered a “trigger” for the reformation of the German law of obligations; Magnus, 
in: Ferrari (Ed.), The CISG and its Impact on the National Legal Systems, 2008, p. 143 (158).  
 

23
  Robert Koch, NJW 2000, 910 (915); Piltz, IHR 2002, 1 (7 f.); Mankowski, RIW 2003, 1 (8 et seq.); 

Ventsch/Kluth, IHR 2003, 61 (65); Regula/Kannowski, IHR 2004, 45 (53); Piltz, NJW 2012, 3061 (3066); furthermore Matthes, 
NJW 2002, 2505 (2508); see also Schulte-Nölke, ZGS 2003, 401 who says that the CISG was “en vogue”. 
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b) Obligations of the seller 

Art. 30 CISG governs the duties of the seller: “The seller must deliver the goods, hand over any 

documents relating to them and transfer the property in the goods, as required by the contract and 

this Convention.” As there are additional duties of the seller, Art. 30 CISG is considered “as a 

provision outlining the main primary obligations of the seller arising out of an international contract 

of sale.”24 In particular, the conformity of the goods is not mentioned in Art. 30 CISG.25 Art. 35(1) 

CISG provides that the seller must deliver the goods in the manner required by the contract, but it is 

only where the parties have not agreed on the contractual conformity of the goods that Art. 35(2) 

CISG sets out rules regulating their conformity.26  

In German domestic law sec. 433 (1) and 434 (1) German Civil Code impose almost identical 

duties on the seller. The seller must deliver the goods which must be free from material or legal 

defects. The goods are free from material defects if they are of the agreed quality. Again, if there is 

no agreement between the parties concerning the conformity of the goods, sec. 434(1) and (2) 

German Civil Code provides rules to determine their conformity in an objective manner. The goods 

conform if they are suitable for their customary use (sec. 434(1) and (2) no. 2. The obligations of the 

seller under German domestic sales law therefore follow the regime of the CISG.27 The essential 

difference between German domestic law and the CISG is that in German domestic law the buyer’s 

point of view is decisive when determining the “suitability for the customary use” while under the 

CISG only the standards of the seller’s State are relevant.28  

2. Remedies for breach of contract 

a) Rights of the buyer 

In the event of a breach of contract the rights of the buyer are governed by Art. 45 et seq. CISG.29 Art. 

46(1) CISG sets out the buyer’s general right to claim for performance by the seller. When the goods 

do not conform with the contract, Art. 46(2) and (3) CISG permit the buyer to claim so-called 

supplementary performance whereby the buyer can either require the seller to deliver substitute 

goods or to remedy the lack of performance by repair. The right to claim substitute goods requires 

that the lack of conformity constitutes a fundamental breach of contract. Art. 25 CISG states that a 

breach of contract “is fundamental if it results in such detriment to the other party as substantially to 

                                                           
 

24
 Piltz, in: Kröll/Mistelis/Viscasillas, Commentary (2011), Art. 30 CISG para. 5.  

 
25

  Eckert/Maifeld/Matthiessen, Handbuch des Kaufrechts (2. Ed. 2014), para. 519. 
 

26
  Huber/Mullis, The CISG (2007), p. 134; see also Eckert/Maifeld/Matthiessen, Handbuch des Kaufrechts 

(2. Ed. 2014), para. 558 et seq. 
 

27
 Cf. Piltz, IHR 2002, 1 (6). 

 
28

 BGHZ 129, 75 (81) = NJW 1995, 2099 (2100): „Es entspricht vielmehr ganz herrschender Meinung im 
Schrifttum, der sich der erkennende Senat anschließt, daß die Einhaltung besonderer öffentlich-rechtlicher Vorschriften im 
Käufer- oder Verwendungsstaat vom Verkäufer grundsätzlich nicht erwartet werden kann […].“; BGH NJW-RR 2005, 1218 
(1220); see also Huber/Mullis, The CISG (2007), p. 136 et seq.; Piltz, IHR 2002, 1(6); Schwenzer, in: Schlechtriem/Schwenzer, 
Kommentar (6. Ed. 2013), Art. 35 CISG para. 16; Eckert/Maifeld/Matthiessen, Handbuch des Kaufrechts (2. Ed. 2014), para. 
561; Ferrari, in: Ferrari et al., Internationales Vertragsrecht (2. Ed. 2011), Art. 35 CISG para. 14 with further references; 
detailed Kröll, in: Kröll/Mistelis/Viscasillas, Commentary (2011), Art. 35 CISG para. 83 et seq.   
 

29
 For an overview on the system of remedies of the buyer in the CISG see Huber, RabelsZ 71 (2007), 13 et 

seq. 
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deprive him of what he is entitled to expect under the contract, unless the party in breach did not 

foresee and a reasonable person of the same kind in the same circumstances would not have 

foreseen such a result.” The buyer can also declare the contract avoided under Art. 49(1) CISG but 

only if the breach of contract amounts – again – to a fundamental breach of contract (lit. a) or if, in 

the case of non-delivery, the buyer has fixed a certain period of time and the seller does not deliver 

the goods within this period of time (lit. b). Art. 50 CISG also provides the possibility to reduce the 

purchase price. Finally, the buyer can claim damages as provided in Art. 74–77 CISG and Art. 45(1) (b) 

CISG. Art. 45 (2) CISG provides that the “buyer is not deprived of any right he may have to claim 

damages by exercising his right to other remedies”. Therefore the buyer can combine his claim for 

damages with other remedies.30 Following the common law concept of strict liability, damages under 

the Convention are not fault-based.31 In other words, claims for damages do not require any 

intentional or negligent behaviour by the debtor.32 Furthermore, only foreseeable damages can be 

recovered (Art. 79(1) CISG).33 

In German domestic sales law the rights of the buyer are outlined in sec. 437 German Civil Code. 

Ultimately, the buyer has the same remedies as in the CISG: he can – as a right to cure (remedy) the 

default – (1) require the seller to repair the delivered goods or to substitute them; (2) avoid the 

contract or reduce the purchase price; or (3) claim damages. The right to cure under sec. 439 German 

Civil Code does not have any special requirements; in particular no fundamental breach of contract is 

required.34 The right to cure is only restricted by sec. 439(3) German Civil Code, which permits the 

seller to refuse to cure if cure is only possible at disproportionate expense. 

Another difference between the CISG and the German domestic law can be found when 

examining the right to avoid the contract. The avoidance of the contract under sec. 437 no. 2, 323(1) 

German Civil Code does not require a fundamental breach of contract, only that the buyer has fixed 

an additional time to fulfil the contract and the seller has not performed within this time.35 This so-

called “Nachfrist” is also a requirement when claiming damages (sec. 437 no. 3, 280(1) and (3), and 

281(1) German Civil Code. Another difference concerning damages is that the German law is fault-

based, as sec. 276 (1) German Civil Code states that the obligor is responsible for intention and 

negligence.36 However, sec. 280(1) and (2) German Civil Code provides that the obligee cannot claim 

damages if the obligor is not responsible for the breach of contract. This rule leads to a shift of the 

                                                           
 

30
  Magnus, in: Staudinger, Kommentar (2013), Art. 45 CISG para. 19, 21 et seq.; Saenger, in: Ferrari et al., 

Internationales Vertragsrecht (2. Ed. 2011), Art. 45 CISG para. 8; Huber, in: Kröll/Mistelis/Viscasillas, Commentary (2011), 
Art. 45 CISG para. 15. 
 

31
 Huber/Mullis, The CISG (2007), p. 256. 

 
32

  Atamer, in: Kröll/Mistelis/Viscasillas, Commentary (2011), Art. 79 CISG para. 1. 
 

33
 Regula/Kannowski, IHR 2004, 45 (50); for the exemptions under Art. 79 CISG see Winship, RabelsZ 68 

(2004), 495 et seq.  
 

34
 Cf. Saenger, in: Ferrari et al., Internationales Vertragsrecht (2. Ed. 2011), Art. 46 CISG para. 17. 

 
35

 Sec. 323(2) German Civil Code provides some exceptions from the requirement of fixing a “Nachfrist”. 
 

36
 Piltz, NJW 2012, 3061 (3062); Regula/Kannowski, IHR 2004, 45 (50); Eckert/Maifeld/Matthiessen, 

Handbuch des Kaufrechts (2. Ed. 2014), para. 780; see also H.P. Westermann, in: Münchener Kommentar BGB (6. Ed. 2012.), 
sec. 437 German Civil Code para. 27 et seq. 
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burden of proof which, for sales contracts, means that the seller – and not the claimant buyer – has 

to prove that he is not responsible for the breach of contract.37 

b) Rights of the seller 

In the CISG the rights of the seller in the event of a breach of contract are outlined in Art. 61 CISG. 

Firstly, the seller can claim performance by the buyer. Secondly, Art. 64(1) CISG provides that the 

seller can also declare the contract avoided but only if the breach of contract amounts to a 

fundamental breach of contract (lit. a) or if the buyer does not perform within an additional period of 

time fixed by the seller (lit. b). In addition to these remedies, the seller can also claim damages under 

Art. 61(2) and 74–77 CISG.38 

What are the rights of the seller under German law? If the buyer does not perform – especially if 

he does not pay the purchase price – the seller may declare the contract avoided if he has fixed a 

Nachfrist and the buyer does not fulfil the contract within this additional time (sec. 323(1) German 

Civil Code). He can also claim damages under sec. 280 (1) and (3) and. 281 German Civil Code, 

including for lost profits (sec. 252 German Civil Code).39  

3. Conclusion 

Both the CISG and the German Civil Code fix almost identical obligations for both parties and provide 

similar remedies in the event of a breach of contract. In the words of Peter Huber, both legal systems 

aim “to keep the contract alive, and thus to avoid the necessity of unwinding it, as long as possible. 

The prime consequence of this is that termination of the contract will be available only as a remedy 

of last resort.”40 Nevertheless, the conditions under which remedies are available vary: The German 

domestic law only requires a Nachfrist, and therefore, in the event of a breach of contract by the 

seller gives the seller a “second chance” to fulfil the contract.41 By contrast, under the CISG, right to 

terminate the contract and the right to claim substitute goods require a fundamental breach of 

contract. The conditions giving rise to remedies under the CISG are therefore stricter than under 

German domestic law.42 In this respect the CISG is beneficial for the seller.43 Another advantage of 

                                                           
 

37
  Regula/Kannowski, IHR 2004, 45 (50); Eckert/Maifeld/Matthiessen, Handbuch des Kaufrechts (2. Ed. 

2014), para. 779. 
 

38
 When claiming damages the same rules as for the buyer apply for the seller; 

Eckert/Maifeld/Matthiessen, Handbuch des Kaufrechts (2. Ed. 2014), para. 1408. 
 

39
 Eckert/Maifeld/Matthiessen, Handbuch des Kaufrechts (2. Ed. 2014), para. 1368. 

 
40

 Huber, RabelsZ 71 (2007), 13 (18); Huber/Mullis, The CISG (2007), p. 181; see also Magnus, in: 
Staudinger, Kommentar (2013), Art. 46 CISG para. 4 with further references. This is typical for the recent development in 
the international law of contract; Huber, in: FS Konzen (2006), p. 331 (335). For an overview of the different approaches to 
realise this aim, see Huber, in: FS H.P. Westermann (2008), p. 337 (344 et sequ.). 
 

41
 In Germany this mechanism is therefore called “Recht zur zweiten Andienung”; see, inter alia, Schroeter, 

AcP 207 (2007), p. 28 et sequ.; cf. Huber, in: FS H.P. Westermann (2008), p. 337 (345). 
 

42
 Piltz, NJW 2012, 3061 (3063); cf. Regula/Kannowski, IHR 2004, 45 (49); detailed Kiene, 

Vertragsaufhebung und Rücktritt des Käufers im UN-Kaufrecht und BGB (2010), p. 61 et sequ., 315 et sequ. 
 

43
  Piltz, IHR 2002, 1 (7). On the other hand, a disadvantage of the requirement of a fundamental breach of 

contract is that in some cases it might be difficult to determine whether the conditions for a fundamental breach of 
contract are met; see Huber, in: FS H.P. Westermann (2008), p. 337 (346 et sequ.). Another disadvantage of the German 
domestic law is sec. 444 German Civil Code, which provides that the seller cannot rely on an exclusion of liability if he 
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the CISG for the seller is that the conformity of goods is evaluated from the standpoint of the seller’s 

State rather than the buyer’s.44 On the other hand, under the CISG the buyer can always claim 

damages as this entitlement is not fault-based. The fault-based approach of the German law is 

sometimes regarded as an advantage.45 However, this disadvantage of the CISG should not be 

overrated as the principle of party autonomy permits the parties to modify the rules for damages:46 

the parties can, for example, agree on fixed sums (liquidated damages) or limit the liability for 

damages.47       

III. Recent developments: consumer law and its impact on German sales law 

1. Removal of non-conforming goods and installation of new goods: an actual problem under 

German consumer law 

After examining the similarities and differences, both legal systems will now be compared with 

reference to an actual problem in German sales law that is illustrated by this short example. 

A consumer buys a new dishwasher and installs it in his kitchen. After some time a defect 

becomes apparent which is not attributable to the installation of the machine and cannot be 

repaired. The consumer not only wants to have a new dishwasher from his contractual partner but 

also wants removal of the defective machine and installation of the replacement machine, or for the 

supplier to pay the costs of the removal and of the new installation.48 

Therefore the question is whether the buyer can demand the costs of removal and installation in 

the case of non-conforming goods.49 Under the CISG, the answer is clear:50 if the seller fails to 

perform any of his obligations, the buyer can claim damages, including the costs of any disadvantage 

arising from the delivery of non-conforming goods (Art. 45(1) lit. b CISG).51 As damages under the 

CISG are not fault-based, the buyer can always demand the costs of the removal of the non-

conforming goods and the costs of installing the new goods.52 

                                                                                                                                                                                     
fraudulently concealed the non-conformity or gave a guarantee as to the quality of the goods; see Regula/Kannowski, IHR 
2004, 45 (50 et seq.). 
 

44
  Piltz, IHR 2002, 1(6). 

 
45

  Schillo, IHR 2003, 257(266). 
 

46
  Piltz, NJW 2012, 3061(3062); Piltz, IHR 2002, 1 (8). 

 
47

  Schwenzer, in: Schlechtriem/Schwenzer, Kommentar (6. Ed. 2013), Art. 74 CISG para. 58 et seq. 
 

48
 This was the case in AG Schorndorf, ZGS 2009, 525 et seq. – 2 C 818/08. 

 
49

 For a solution of this case both under the CISG and the German domestic sales law, see Huber, in: FS 
Konzen (2006), p. 331 (336 et seq.). 
 

50
 See OLG Hamm, IPRax 1996, 269 et seq. = CISG-Online Nr. 146 (http://www.globalsaleslaw.org) with a 

comment by Schlechtriem, IPRax 1996, 256 et seq.  
 

51
  OLG Hamm, IPRax 1996, 269 (270); Schlechtriem, IPRax 1996, 256. 

 
52

 Huber, in: FS Konzen (2006), p. 331 (339). Another problem is whether the buyer can actually demand 
the seller to deliver substitute goods as this requires a fundamental breach of contract (Art. 46(2) CISG). In its judgment 
OLG Hamm, IPRax 1996, 269 (270) did not answer this question as the seller agreed on substitute delivery. Schlechtriem, 
IPRax 1996, 256 therefore suggests that the assent of the seller to deliver new goods can be seen as an allowable 
modification of Art. 46(2) CISG under Art. 6 CISG. 
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Under German law this question is much more difficult to answer:53 On the one hand, the right 

to cure under sec. 437 no. 1, 439(1) German Civil Code provides that the buyer can only demand 

repair or substitute delivery. On the other hand, claiming damages under sec. 437 no. 3, 280(1) of the 

German Civil Code always requires negligence.54 Therefore the BGH ruled in 2008 that the right to 

cure does not include the costs of removal and installation of goods. These expenses can only be 

ordered pursuant to a fault-based claim for damages, as substitute delivery only requires the seller to 

deliver an item free from material or legal defects (sec. 433(1) and (2) German Civil Code).55 

However, one year later, in 2009, the Local Court (Amtsgericht, abbr.: AG) in Schorndorf considered 

that an obligation to pay the costs of removal and installation may result from Art. 3(3) Consumer 

Sales Directive56 and therefore asked the European Court of Justice (ECJ) (Europäischer Gerichtshof; 

abbr.: EuGH) for a preliminary ruling.57 In 2011, the ECJ finally held that Art. 3(2) and (3) of the 

Consumer Sales Directive requires the seller to pay the costs of removal and installation of goods if a 

consumer has installed the non-conforming goods in good faith and in a manner consistent with their 

nature and purpose.58 The decision was based on two main arguments: (1) goods must “be replaced 

free of charge to the consumer”; and (2) “effective protection to consumers” has to be provided.59 

This judgment was criticised by several authors as the ECJ effectively widened the right to cure 

(sec. 439 German Civil Code) and thereby finally introduced a non-fault-based claim for damages into 

German law.60 As a consequence, the BGH ruled that the right to substitute delivery under 

sec. 439(1) alt. 2 German Civil Code must be interpreted in conformity with the Consumer Sales 

Directive and therefore requires the seller to pay the costs of removal and installation.61  

2. Impact on German sales law in general 

Although the legal situation concerning the issue of removal and installation seems to be clear, there 

are still other difficulties to face in German law. In particular, the recent development gives rise to 

                                                           
 

53
 For an overview over the development in the last years, see in particular Matusche-Beckmann, in: 

Staudinger, Kommentar (2014), sec. 439 German Civil Code para. 70 et seq. with further references. 
 

54
  Lorenz, NJW 2011, 2241. 

 
55

  BGHZ 177, 224 (228 et seq.) = NJW 2008, 2837 et seq. (“Parkettstäbe-Fall”); see also the comment by 
Gsell, ZJS 2008, 542 et seq. 
 

56
 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain aspects 

of the sale of consumer goods and associated guarantees, OJ 1999, L 171/12. 
 

57
  AG Schorndorf, ZGS 2009, 525 et seq. – 2 C 818/08. Art. 267 of the Treaty on the Functioning of the 

European Union provides: “(1) The Court of Justice of the European Union shall have jurisdiction to give preliminary rulings 
concerning: (a) the interpretation of the Treaties; (b) the validity and interpretation of acts of the institutions, bodies, 
offices or agencies of the Union. (2) Where such a question is raised before any court or tribunal of a Member State, that 
court or tribunal may, if it considers that a decision on the question is necessary to enable it to give judgment, request the 
Court to give a ruling thereon. (3) Where any such question is raised in a case pending before a court or tribunal of a 
Member State against whose decisions there is no judicial remedy under national law, that court or tribunal shall bring the 
matter before the Court. (4) If such a question is raised in a case pending before a court or tribunal of a Member State with 
regard to a person in custody, the Court of Justice of the European Union shall act with the minimum of delay.”  
 

58
  EuGH NJW 2011, 2269 (2273) – C-65/09 and C-87/09; consenting Matusche-Beckmann, in: Staudinger, 

Kommentar (2014), sec. 439 German Civil Code para. 75 and 81. 
 

59
 EuGH NJW 2011, 2269 (2272) [para. 49 and 52]; see also Lorenz, NJW 2011, 2241 (2242 et seq.). 

 
60

 Lorenz, NJW 2011, 2241 (2243); Kaiser, JZ 2011, 978 (980); Förster, ZIP 2011, 1493 et seq.; this 
development was already predicted by Huber, in: FS Konzen (2006), p. 331 (344). 
 

61
 BGHZ 192, 148 (158) = NJW 2012, 1073 (1075) [but only for the removal of the non-conforming goods]; 

BGH, NJW 2013, 220 (221).  
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the further question of whether the jurisdiction of the ECJ and the BGH is restricted to contracts 

between businesses and consumers – so-called “B2C contracts”. The BGH and the majority of authors 

and commentators prefer such a restriction, and interpret sec. 439 (1) alt. 2 German Civil Code in 

different ways depending on the nature of the contracting parties.62 Only in the case of B2C contracts 

does the seller have to pay the cost of removal and installation as a consequence of the buyer’s right 

to substitute delivery. However, it also seems possible to adopt this principle for “B2B contracts” and 

“C2C contracts” as sec. 439(1) alt. 2 German Civil Code generally applies for all kinds of sales 

contracts and there is no distinction based on the nature of the contracting parties.63 The content 

and range of substitute delivery of goods might therefore call for a homogeneous interpretation of 

sec. 439(1) alt. 2 German Civil Code.64 An argument in favour of this opinion might be the Heininger 

decision of the BGH in 2002 in which it was held that the same rules should not be interpreted in 

different ways even if the legislature has transposed the Consumer Sales Directive into German law 

by widening its actual scope.65 However, the judgment of the ECJ only concerned the personal scope 

of the Consumer Sales Directive. That is why a different interpretation might also be justified.66 

It is obvious that this controversy can only be settled and legal certainty can only be established 

by the clarification of this issue in the German sales law.67 Unfortunately, when recently transposing 

the Consumer Rights Directive68 into German law,69 a draft prepared by the ministry of justice and 

dealing with this topic was not adopted.70 Therefore questions remain. 

3. Consequences for the choice of law 

The problem of whether the seller is required to pay the costs for removal and installation of non-

conforming goods – regardless of whether they are by virtue damages pursuant to the CISG or as a 

part of the right to cure in domestic German law – is not the decisive criterion for answering the 

question, “CISG or German law?” However, on this point, the CISG provides greater legal certainty. 
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Nevertheless, this problem is an example of the current tendency in Germany by which the 

development of sales law in general is increasingly influenced by consumer law.71 The importance of 

the protection of consumers in German law therefore reveals an important difference between both 

legal systems: while German sales law has been written from a buyer’s perspective, the CISG favours 

the seller’s position.72 In the words of Ulrich Magnus, “… the CISG intends to regulate international 

sales primarily between merchants while […] European Directive[s] [aim] at the protection of buying 

consumers”.73 Consequently, the principle of party autonomy in German consumer law is limited.74 

Sec. 475(1) German Civil Code provides that any modification of sec. 433–435, 437, and 439–443 

German Civil Code to the disadvantage of the consumer is inadmissible. In other words, in the case of 

a B2C contract the remedies of the buyer are mandatory.75 From the seller’s perspective, the 

consumer-oriented approach in German law in general and the lack of a regulation concerning the 

removal and installation of goods in particular speak in favour of choosing the CISG as the applicable 

law. Of course, the rules concerning the removal and installation of goods apply primarily for B2C 

contracts. Nevertheless, the rules might have an indirect influence on B2B contracts in the case of a 

homogeneous interpretation. 

IV. Summary 

A comparison between the obligations and rights of the seller and of the buyer has shown that the 

CISG is beneficial for the seller. This is confirmed by recent developments in German consumer law, 

including the lack of legal certainty concerning the removal and installation issue and its impact on 

sales law in general. In this respect the CISG meets the needs of international trade better than the 

domestic German sales law. In addition to the aforementioned differences between both legal 

systems, legal authors state the neutrality of the CISG and the principle of party autonomy as two 

general advantages of the CISG. The CISG can be seen as a compromise that balances the domestic 

laws of the contracting parties, as no party has to waive their domestic law.76 Furthermore, the 

principle of party autonomy under Art. 6 CISG provides a great deal of flexibility for the contracting 

parties and allows them to adapt the CISG to their specific needs.77 Nevertheless, it would not be 

accurate to create the impression that German law does not provide party autonomy at all. 

Particularly in case of B2B contracts the parties are more or less free to create a contract according 

to their own ideas and needs.78 More importantly, the restriction on party autonomy in German 

domestic law should not simply be seen as a disadvantage, particularly as the protection of the 
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weaker party can only be achieved by a restriction of party autonomy. When advising clients, 

practising lawyers must therefore always weigh the pros and cons of the CISG and German domestic 

law.79 Ultimately the decision for or against the CISG or domestic German law depends on whether 

the lawyer is advising the selling party or the buying party.  

As for the conflict between the CISG and German domestic sales law in particular, the 

competition between national and international legal systems does not inevitably mean that one 

legal system “wins” and the other “loses”. Rather, the preceding remarks have shown that there is no 

clear winner and many different aspects must be taken into account when choosing the applicable 

law for sales contracts. 
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Culpa in contrahendo. Tortious liability, breach of contract or an 

autonomous legal instrument? 

 

Professor, lic.jur. Hans Henrik Edlund, Aarhus University, Denmark 

 

1. Introduction 

The subject of this article is contract negotiations between parties that cannot be characterized as 

consumers, in other words B2B contract negotiations. Other legal issues sometimes referred to when 

dealing with the concept of culpa in contrahendo will therefore not be addressed in the following.  

 

Over the last many decades, a great number of legal scholars have given much thought on the nature 

of liability for parties to contract negotiations and to what extent it is possible to hold a party liable 

for acting against good faith and fair dealing (in German: Treu und Glauben) during the period in 

which the negotiating  parties have not yet reached an agreement. 

 

Some authors claim that this kind of liability is a matter of non-contractual liability or liability in tort 

only, as a contract is not yet established, while others recognize the many similarities with 

contractual liability and claims that culpa in contrahendo is lying between the existing categories of 

contract and tort as it draws on ideas from both and are regulated by rules of its own. 

 

In the following I will advocate for a third opinion on this matter, namely that pre-contractual liability 

should be considered solely contractual.        

 

Before doing so it is necessary to state as exactly as possible what the subject is.  

 

During contract negotiations parties can act negligently for instance by disclosing information given 

by the other party as confidential, by pretending to be negotiating, but without having any real 

intention of reaching a final contract in order to keep the other party busy while improving its own 

position or, thirdly, the situation that occurs when a party breaks off negotiations where the other 

party has rendered valuable services or where a party has made investments while negotiating 

because it more or less rightfully relied on the other party´s intention to close the deal. 

 

Consequently, I will use the following terminology pre-contract and final contract, where the pre-

contract is the agreement to negotiate while the final contract is what the parties consider would be 

the outcome of the negotiations if these are successful and they reach an agreement.        
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For further clarification the significance of pre-contractual liability on the final contract will not be 

included. Only the legal positions of the parties where a final contract is not concluded and only 

where cases of pure economic losses will be comprised by the analysis. 

  

2. An illustration: Danish Supreme Court decision, 7 September 2007: (UfR 2007.3027 H) 

 

To illustrate the legal considerations culpa in contrahendo causes I will by way of introduction refer 

to Danish case law, namely a Danish Supreme Court decision of 7 September 2007 (Brunata 

Skovgaard A/S vs. Danfoss A/S, Salg, Danmark).   

 

The two Danish companies, Danfoss and Brunata, made a detailed written agreement to cooperate 

on the development and long-term manufacturing of a new type of radiator meters. In the contract 

the parties specified the expected number of meters to be sold over a five-year period to 35,500. 

However, some technical problems arose concerning Danfoss’s developing of the meters, and after 

more than a year Danfoss sold the energy meter project to another company without informing 

Brunata. Subsequently, Brunata sued for damages and claimed that their losses amounted to DKK 29 

million which was their estimated profit if the meters had been developed and produced and sold in 

the expected numbers.  

 

The Supreme Court found that the agreement was a framework for future manufacturing of the 

meters made under the common assumption that Danfoss would be able to develop and produce the 

meters. However, the contract was not found to include an obligation for Danfoss to succeed in this, 

but only to make its best effort. Consequently, Danfoss could freely stop the development and sell 

the project, and therefore Brunata´s claim was not accepted.  

 

However, the parties to the development and manufacturing contract should act in accordance with 

good faith and Danfoss should consequently have informed Brunata about their lack of success. Due 

to this Danfoss should pay DKK 0.8 million to cover Brunata´s losses from their vainly preparation of 

the manufacturing of the meters. 

 

This may not seem as a typical case of culpa in contrahendo as the parties acted according to a 

formal contract. The reason for using this case is anyhow to show the difficulty in discerning between 

contractual and pre-contractual relations. What is the real difference between the Danfoss case and 

pre-contractual relations when Danfoss was not obliged to develop the meters? They could – just like 

any party to contract negotiations – at any time leave the project and end the pre-contractual 

relation to Brunata without giving the latter reason to raise any kind of claims. Consequently, in my 

opinion the Danfoss-Brunata contract is a pre-contract very similar to the situation when parties are 

negotiating a contract. 

 

If a contract contains a renegotiation clause, the same situation occurs. Neither party is bound to 

reach an agreement on a new contract or on amendments to the existing contract if this is what the 

renegotiation clause concerns. 
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Furthermore, it is impossible to start negotiations on any kind of contract without some prior 

consent from both parties to start the negotiations and to establish some framework for the 

proceedings for instance time and place, the aim of the negotiations etc. Therefore it seems quite 

easy to argue that all contract negotiations take place according to an agreement to negotiate.           

 

3. Hypothesis 

 

If this assumption is correct and it will be argued that it is, it would at this point be appropriate to 

state the hypothetical background for the analysis to come.  

 

Therefore it is the assertion that the following hypothesis is correct. All contract negotiations are 

taking place according to an agreement to negotiate a contract. Subsequently, pre-contractual 

liability must be contractual liability and contractual liability only. 

 

To prove the validity of this hypothesis it must be tested how the usual remedies in case of breach of 

contract function if pre-contractual liability is considered contractual. This test will be an examination 

of the legal situation if the pre-contract is considered a contract.   

 

4. Use of remedies in case of breach of the pre-contract 

 

Like any other kind of contract the pre-contract may be breached by a party not only in case of the 

party acting negligently. In case of fundamental non-performance termination, however, is not a 

relevant remedy for the aggrieved party as each party at any time is free to leave the negotiations as 

long as a final contract is not concluded. No matter how fundamental the breach, both parties may 

stop the negotiation at any time as this is the main characteristic of the negotiation contract. In other 

words, fundamental breach is not a condicio sine qua non if a party wants to withdraw from the 

negotiations.  

 

A right to require specific performance from the other part is not relevant either in case of breach of 

the pre-contract as it is legally impossible to force a party to participate in negotiations and reach an 

agreement on a final contract.   

 

To demand a reduction in price is likewise not feasible as none of the parties usually makes any kind 

of payments to the other at the negotiation stage. 

 

It can be concluded that the most ordinary contractual remedies seem quite inefficient in relation to 

pre-contracts. It cannot be excluded that they are applicable in some situations, but as the main rule 

they will not be considered at all as their usefulness are very limited. The reason for this is the 

distinctive character of the pre-contract. Its nature is to be informal and in many ways almost non-

binding, but it, nevertheless, is a contract although much different from most other contracts.  

 

And one contractual remedy is relevant and highly applicable, namely damages.   
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If a party has made a breach of the pre-contract, the aggrieved party will be entitled to claim 

damages for its losses. Such damages should be measured so that the aggrieved party is reimbursed 

from the losses it has suffered due to the breach of the pre-contract and this contract only. 

Therefore, the damages will usually as a maximum cover the expenses related to the negotiations 

made in vain or sometimes only part of these costs depending on the circumstances. In the Danfoss 

case, for instance the damages should cover the loss that could be referred to the period after 

Danfoss acting negligently, only because Brunata´s expenditure until that point in time can be 

compared to costs in relation to contract negotiations and is not a loss caused by Danfoss’s 

behaviour. However, the Danish Supreme Court did not take this point of view into consideration for 

procedural reasons.      

 

This measuring of damages is seemingly in accordance with the principle on reliance interest but a 

closer look will reveal that it is also in full accordance with the expectance interest principle that is 

reserved for contractual relations. The explanation behind this is that the pre-contract normally at 

any time allows the parties to leave the negotiations, and therefore a negotiating party cannot 

expect more from the negotiations than the fact that negotiations are taking place without any 

obligation to reach consensus on a final contract.    

 

5. Damages related to the final contract 

 

Damages measured in accordance with what could have been the party´s profit if the final contract 

were concluded may only be accepted in the very rare situation where the culpa in contrahendo has 

caused the parties not to conclude a final agreement and only where it can be said with absolutely 

certainty that the breaching party by acting negligently avoids being bound by the final contract.   

 

And in that case it might just as well be stated that the parties have concluded a final contract that 

will not be executed because the negligent party acts in a way that the breach of contract will be 

anticipated from the very beginning. Consequently, it may be said that damages measured in 

accordance with the expected outcome of the final contract are irrelevant when analysing the legal 

effects on pre-contracts. 

 

In conclusion to the analysis of the use of contractual remedies in case of breach of a pre-contract it 

can be said that no obstacles have been found. All contractual remedies may be dealt with 

coherently and logically.    

 

6. What is the benefit from regarding culpa in contrahendo as contractual liability? 

 

When suggesting an alternative approach on how to handle the legal effects of pre-contractual 

liability it should also be taken into consideration whether the new approach actually will be helpful 

when solving legal disputes concerning pre-contractual liability. Therefore the advantages as I see 

them will be listed in the following.  
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As has been previously revealed most cases will as a maximum lead the aggrieved party to claim 

damages to compensate for the vainly held negotiation costs, cf. the Danfoss case. Subsequently, 

analyses made in accordance with the hypothesis that culpa in contrahendo is contractual will result 

in the same legal effects as is the situation in case law today, but the reasoning is not founded on 

difficult and artificial legal constructions. The point of view argued here simply implies the use of 

existing and well established principles on contractual liability and, furthermore, principles that are 

broadly recognized and accepted in most jurisdictions and exist without the need for the legislator to 

be involved in the rule-making process.  

 

The contractual liability procedure makes it unnecessary to consider whether or not a formal 

agreement on negotiating has been made, and breaches of pre-contracts and conditional 

agreements can be dealt with in the same way, cf. the Danfoss case. This is because the pre-contract 

will lose its binding effect once the implicit condition – that the parties wants to continue the aim for 

reaching agreement on a final contract – is not fulfilled because one of the parties wants to break off 

the negotiations. 

 

Focus on the losses suffered in the negotiation process due to one party´s behaviour against good 

faith instead of whether the dispute is a matter of reliance or expectation interest leads to avoidance 

of including the expected outcome of the hoped-for final contract, cf. the Danfoss case.  

 

If the culpa in contrahendo is dealt with as contractual, it will also be possible to avoid discussion on 

whether pure economic losses can be taken into consideration without reservations. Discussions on 

the conditions for enrichment is not relevant either as the matter can be looked upon as a question 

of whether the pre-contract should be interpreted as a contract giving one of the parties a 

contractual right to be remunerated for services or goods rendered during the negotiations.  

 

Furthermore, breaches of the pre-contract is not a matter of whether a non-contractual duty to act 

in accordance with good faith and fair dealing exists, but a question of whether the pre-contract in 

question has been breached by one of the negotiating parties.  

 

Overarching all these positive effects is that the contractual approach eliminates all the previously 

scholarly discussions on whether to view the pre-contractual liability as tort or as something between 

tort and contract – a quasi-contractual relationship. In my point of view you either have a contract or 

you do not.    

 

7. Conclusion 

 

Of course there might be disadvantages from using the contractual approach on culpa in 

contrahendo. However, although I am most probably prejudiced, I am not able to see any, except 

from the fact that the pre-occupying opinion in many jurisdictions is to view the matter differently. 

Therefore the traditional thinking in this area might prevent the contractual approach from being 

widely recognized.  
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The fact that the parties are negotiating a contract that has not yet come into existence seems in 

general to be overshadowing that they already and often in writing have agreed to negotiate and, 

furthermore, have agreed on the framework for the negotiations. Such agreements to negotiate 

cannot be characterized as anything but contracts, although of a very special kind, and it is broadly 

accepted that they impose certain contractual duties on the parties. As such contractual duties may 

be breached it therefore seems most obvious to meet such breaches with contractual remedies of 

which damages, as the main rule, will be the only relevant sanction.  
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Non-discriminatory restrictions on trade in the eu and the wto 

Karsten Engsig Sørensen, Department of Law, BSS, Aarhus University 

 

Removing barriers to trade 

• Harmonisation versus flexible open-ended rules 

• Legislative versus judicial integration 

• Open-ended rules 

 De jure discrimination (national discrimination and MFN discrimination) 

 De facto discrimination (national discrimination and MFN discrimination) 

 Non-discriminatory restrictions 

• Focus on goods and to a lesser extent services and establishment 

Why go beyond discrimination? 

• Non-discriminatory restrictions can be barriers to trade just like discriminatory rules 

• Natural next step 

• But controversial 

 Restricting the power of national legislators 

 Judicial bodies are substituting the discretion of legislators with their own 

 May create uncertainty since test is not as clear as discrimination test 

 May create unlevel playing field 

The EU 

• Started out with banning discrimination 

• Goods 

 Cassis de Dijon case from 1979 

 Went beyond discrimination by laying down that goods which are legally 

marketed in one MS should also be allowed in other MSs (mutual 

recognition) 
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 Not possible to enforce legislation in importing MS unless it could be justified 

 Later case law expanded into a general ban on all national measures that may 

restrict trade unless justified 

 The Keck judgement from 1993 took a step back as only rules setting product 

requirements were submitted to test even if non-discriminatory 

• Establishment and services  

 Expanded to non-discriminatory restrictions in the 90’es and has so far not been 

limited (conclusively) 

WTO 

• A more limited step-by-step approach 

• GATT 

 Several rules prohibiting discrimination but few that go beyond 

 Art. XI and PPMs 

 Art. IX on marks of origin 

 Art. X on transparency 

• TBT agreement requires technical regulation not to be more trade-restrictive than necessary 

to fulfil legitimate objectives 

• SPS also takes some steps beyond discrimination 

• GATS  

 Has rules on market access going beyond discrimination, but only if Member has 

made commitment 

 Further rules removing non-discriminatory barriers are foreseen, but has not 

materialised 

Which measure should be submitted to the test (which restrictions)? 

• Impact on trade 

 Effect-based approach 

 Should there be a de minimis rule? 

• Mutual recognition of goods and services lawfully marketed 

• All-in approach versus step-by-step approach 
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 Experiences in the EU show that a broad ban on restrictions can cause problems 

(Sunday trading, tax rules etc.) 

 Better to include those types of rules that are the most suited (but it can be hard to 

draw the line) 

 Both systems ends up focusing on product requirements 

Reviewing non-discriminatory restrictions 

• Very similar tests have been used in the two systems, but there are differences 

• What can justify the restriction? 

 The limited number of justifications in TFEU Art. 36, GATT Art. XX and GATS Art. XIV 

 The open-ended number of justification developed by the European Court of Justice 

and in SPS 2.1 and TBT 2.2 

• When is the restriction proportional? 

 Test of suitability and test of necessity 

 Proportionality stricto sensu may only be part of EU law 

Conclusions 

• Both systems aim to remove certain non-discriminatory restrictions using open-ended rules 

• The approach taken in the two systems differs, but they seem to move closer to each other 

• Therefore it seems that both systems can learn from each other 

Thank you for your attention! 
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Sempozyumda sunulan diğer tebliğler ulaştıkça, burada yayımlanacaktır. 
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